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DAVID ADAM, Shoe- maker in Multreeshill; 
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PETITION of Joux Mirai Mariner, reſiding in the 
Tenements of Caldbame. 


AE queſtion between the parties being fully ſtated in the petition, the 
reſpondent thinks it unneceſſary to trouble your Lordſhips with a re- 
cital of the titles upon which the diſpute ariſes, or the various ſteps of 
procedure in the preſent competition; he ſhall, therefore, content him- 
ſelf with anſwering, in as few words as poſſible, the different arguments in law 

Anſiſted on by the petitioner. 

Firſt of all, it is proper to obſerve, that 7h Watt's diſpoſition to his ſon Ro- 
bert the commoy, debitor, was a conveyance of the abſolute property of the tene- 
ments and others, the rents whereof are the {ubjet of the preſent competition, 
and the precept of ſanne was only a warrant for taking infeftment of the ſubject 
itſelf, by delivery of the proper ſymbols, v:z. earth and fone : In theſe ſubjects, 
Robert Watt the common debitor, had never obtained himſelf infeft, his right 
was, therefore, perſonal only, a na deed of his, it 35 Snus, cuulu Create a 
real burden on the ſubjeds conveyed to him by his father John Watts dilpoſi- 
tion. 


Taking the matter in this view, the reſpondent does not underſtand, 


how Robert Matt the common debitor, could grant an heritable bond, ſo 
as to affect ſubjects in which he was not infeft. An heritable bond conſiſts 
of an obligement to pay, and for ſecurity of that payment, an obligement 
to infeft in an annualrent payable out of the lands, with a precept of ſaſine; and 
this precept can be attended with the proper effect only when the party is in a 
capacity to grant it; but when he has no real right himſelf, that part of the ſe- 
curity goes for nothing. 

Whatever weight this may have in the caſe, nothing appears to the reſpondent 
more inconſiſtent, than the method taken by the petitioner, for his ſecurity in his 
tranſactions with the common debitor. The common debitor, it ſeems, did not 
think it neceſſary to obtain hunſelf iafeſt. in order to 12cure his creditor, by 
granting a right of annualrent, and the petitioner was ſatisſied, it appears, to have 
aſi gueꝗd him che unexecuted precept of ſaſine contained in the common debitor's 
father's diſpoſition. But what was the import of this precept, it was a warrant 
for tiling infeftment in the property of the ſuhject itlelt, by delivery of earth 

and ue; there is no warrant for conſtituting a right of annualrent. Suppoling 
the two heritable bonds good, the ſaſines proczeding upon them, bearing the de- 
livery of a penny money, as the ſymbol of infeftment of annualrent, are void, as 


given without warrant or authority. Ir is no lets clear, that the conſtitution of 


the annualrent, cannot be conſidered as a conveyance of John Watt the common 

l»1ror's father's diſpoſition, either total or partial. Total it was not, becauſe a 
55 zlat of annualrent is not equal to a right of property; part: zal it was not, be- 
chule the common debitor's method of conſtituting the right, was altogether in- 
habile. For this reaſon alſo, the argument uſed for tlie petitioner, that majobi in- 
ejl minus, can never apply in the preſent caſe. But the reſpondent may very apt- 
ly apply to the common debitor, the brocard, fecit quod non potuit, et quod potuit 
non fecit. 
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The petitioner, without producing any of the title deeds, admits, that the 
common debitor's ſubjects hold feu ; and, at the ſame time, he alſo admits, that 
the ſaſines taken on theſe ſubjects, were recorded in the borough regiſter, kept by 
the town clerk of Brechin. This manner of recording ſubjects holding feu, the 
reſpondent apprehends, is an inſuperable objection to the validity of the ſaſines 
taken by the petitioner on the common debitor's ſubjects, Theſe ſaſines not 
being recorded in the regiſters appointed by the acts of parhament, made with 
regard to regiſtration of ſaſines, can never affect the reſpondent, who was not 
preſumed, or bound to know that there were any ſuch in being. 

The petitioner alledges, that ſaſines in ſmall ſubjects, lying in the neighbour- 
hood of royal burghs, and holding of the community, are by the uſage of many 
burghs in Scotland, recorded in the protocal kept by the town clerk. The reſpon- 
dent knows of no ſuch practice, on the contrary, ſaſines taken on lands lying in and 
near the capital, holding fen of the magiſtrates of Edinburgh, as come in place 

of the Lords of regality of Broughton, are in uſe to be recorded in the county re- 
giſter, and never in the protocal Kept by the town clerk : But ſuppoſing that a 
practice ot this ſort may have taken place in ſome burghs, of which however 
there is no evidence, it muſt be admitted to be an erroneous practice, and not 
countenanced by law, otherways there 1s no ſecurity from the records, 

With regard to the expence of the adjudication claimed by the petitioner, it is 
humbly ſubmitted, with what propriety this is made the foundation of complaiar 
againſt the Lord Ordinary's interlocutor, rejecting that demand, when your 
Lordſhips are informed, that in the laſt repreſentation for the petitioner, it, was 
maintained, that a charge againſt the ſuperior was unneceſſary in this caſe. To 
prevent miſtakes, the petitioner's words in that repreſentation ſhall be laid be- 
fore your Lordſhips, to ſhow how inconſiſtently he acts in this matter. 

The petitioner on the 1 2th page of that repreſentation, after ſtating his argu- 
ments at full length, upon the validity of his infeftments of annualrent, which 
have already been ſufficiently obviated, comes to demand the expence of what 
he is pleaſed to call the firſt effecFual adjudication, and adds upon this point: If 
« jt ſhould be ſaid, that the adjudication was not rendered effectual by infeft- 
„ ment or charge againſt the ſuperior, it is anſwered for the repreſenter, that 
« where the debitor is not infeft, no charge againſt the ſuperior is neceſſary, as 

the debitor had not become the ſuperior's vallal : A charge againſt the ſuperi- 
or would therefore in the preſent caſe have been quite unneceſlary, as Robert 
Matt the common debitor, had never made up titles by infettment.” 

It is true, that the petitioner has ſince the interlocutor produced a horning, ex- 
ecuted againſt James Inverarity merchant in Brechm, ſuppoſed to be the {uperior 
of theſe tenements of land, and executed alſo againſt the provoſt and two of the 
baillies of Brechin, as if they were ſuperiors : But if the doctrine laid down b 
himſelf be good, theſe charges were quite unneceſſary and could have no effect; 
and, of conſequence, he had no title to be indemnified of that expence, which was 
unneceſlarily, and without effect, laid out by him: And, at any rate, as he has 

_ complained to your Lordihips, without cauſe, of the Lord Ordinary's interlocu- 
tor in this particular, who had no opportunity to judge of this horning, it is 
humbly ſubmitted, if he ought not to pay the expence incurred by his fault: 
And as the interlocutor has this juſt and equitable effect, to bring in the compe- 
ting parties pari paſſu, upon the eſtate of the common debitor, it is hoped your 
Lordſhips will have little difficulty to refuſe this petition, and to find the reſpon- 


dent entitled to the expencęe of anſwering it, which he can but very ill afford to 
do, without an indemnification, 


In reſpect whereof, &c. 


JAMES GRANT. 


